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Necessity to drive while under the influence?

Most states, if not all, allow a jury to be instructed on
Necessity as a defense to a crime. This is a difficult instruc-
tion to apply in a DUI case but appropriate to some facts.
The defense usually requires that there be a threat to the
individual or another person that the defendant sought to
alleviate by conduct that would have otherwise been illegal.
This is sometimes referred to as the “lesser of two evils”
defense.

Recently, our firm had the opportunity to request the Court
instruct the jury on a necessity defense in a DUI case. The
facts were that the client was fleeing a person threatening
to harm him. The difficulty comes in establishing that:
1) driving while under the influence was the only
reasonably alternative and
2) the extent of driving did not exceed what was
necessary to alleviate the danger.

In this particular case the client was sitting in his car
when his girlfriend came running out of the house being
chased by a third person. The girlfriend got in the car and
they took off. The client drove several blocks away before
returning to the area where the threat had occurred after
realizing the police had been called. The police pulled him
over about a block away from the home and approximately
20 minutes after the incident had occurred.

In this particular case the client was sitting in his car when
his girlfriend came running out of the house being chased
by a third person. The girlfriend got in the car and they took
off. The client drove several blocks away before returning to
the area where the threat had occurred after realizing the
police had been called. The police pulled him over about a
block away from the home and approximately 20 minutes
after the incident had occurred.

The court did not have difficulty with the argument that
there was not another reasonable alternative. We established

there was a genuine threat. The second argument was more
difficult though. How much driving was necessary to
alleviate the threat? In the end, the Court decided to let the
jury decide how much driving was necessary.

Normally, the prosecution has the burden of proving the
elements of a crime, the defendant has no burden - except
when an affirmative defense such as Necessity is raised -
then the burden of proof shifts to the defendant.

The Jury decided we had proved a real threat existed and
that the action taken by the client was reasonable. It was
irrelevant that the client’'s BAC was high, because he never
intended to drive in the first place so was legally excused,
and found not guilty by the Jury.

DUI Legal Update

Recently, (effective July 2010) the California legislature
passed a new law relative to DUI that is termed a “Pilot
Project”. This new law requires that any person

convicted of a DUI, including a first time DUI, must

install an ignition interlock device (IID).

The IID is a device installed to effect the vehicle's
ignition and requires the driver to blow into the device
before starting the vehicle and not deliver an amount
of alcohol exceeding the pre-programmed level or the
vehicle will not start. The device will also require
periodic blows while the vehicle is running that will
set off an alarm if the alcohol level is too high.

The new law is currently only applicable in four counties
(Alameda, Tulare, Los Angeles and Sacramento.) Many
DUI attorneys feel that lobbying organizations will be
seeking to eventually implement the so-called “Pilot
Project” across the board to the entire state.

| The Law Offices of Johnson & Johnson DUl Newsletter | January 2011 |

| Pagel



California DUl Newsletter

DUI Factoid

The ethanol recognition technology that drives Ignition
Interlock Devices is called a Fuel Cell sensor. Fuel Cells as
a basis for determining an estimate of a persons blood
alcohol concentration based on a breath test has been
shown to be susceptible to substantial error. Substances
that have shown false positive or falsely high results on
fuel cells are: soy sauce, breath sprays, cough syrups,
white bread; and mouthwash among others.

If you or someone you know have been arrested for a
DUI and did a breath test or blood test you can contact
our firm at 925-952-8900 or see our website at
www.duilawyerwalnutcreek.com to fight the validity of
the breath test or blood test result.

California recently enacted a new “Pilot Project” for DUI
offenders requirng the Ignition Interlock Device.
Defense attorneys feel that it is only a matter of time
before it is mandated state-wide.
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If you're arrested for a DUI, you need immediate
professional DUI representation

The information provided here is not intended to be a
technical discussion but rather to help the reader under-
stand that when a person gets pulled over and arrested for
Driving Under the Influence (DUI), and takes a blood test;
the results from the analysis are not always scientifically
valid In order to establish the lack of scientific validity your
attorney must understand the science and understand how

to persuasively convey the science to the listener.

The Law Office of Johnson & Johnson represents clients

in Criminal; DUI, Child Dependency; Juvenile; and Civil
Rights Cases. Peter Johnson is our lead Criminal Defense/
DUI/Civil Rights Attorney. Carin Johnson is our lead CPS/
Child Dependency - Juvenile Law Attorney.

Both attorneys have been practicing since being admitted
to the California State Bar in 1993.

The Law Office of Johnson & Johnson
attorneys Peter Johnson & Carin Johnson
are dedicated to an ongoing effort to
educate themselves in Forensic Sciences
that are relevant to our client’s cases. We
have a belief that most cases are driven by
medical and scientific principles. We also
understand that to effectively use what we
learn from our scientific education we must
continue to endeavor to educate ourselves
in advocacy as well. In order to be success-
ful attorneys we recognize that we must
not only educate and inform our listener

but also must stir their emotions to make

them want to act for our clients’ interest.

Carin Johnson

This newsletter is produced in compliance with the California Business &
Professions Code §6157-6159. The results portrayed in the above case examples
were dependent on the facts of those specific cases, and in no way imply or
guarantee a specific legal result for all clients and situations.
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